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US. Customs Service 


Treasury Decisions 


(T.D. 78-410) 
Classification—Item 407.70, TSUS 


Notice that the anthelmintic drug, 2,3,5,6-tetrahydro-6-phenyl-imidazo-(2,1-b) 
-thiazol is properly classified in item 407.70, TSUS; T.D. 74-98(6) is revoked 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of reclassification of certain merchandise. 
SUMMARY: This notice informs the public that the Customs Service 
has reclassified a certain anthelmintic drug for the purposes of the 
Tariff Schedules of the United States. This reclassification results in 
lower rates of duty and requires the revocation of an earlier ruling. 
EFFECTIVE DATE: February 23, 1977. 


FOR FURTHER INFORMATION CONTACT: John Hurley, 
Materials Classification Branch, Classification and Value Division, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington 
D.C. 20229; 202-566-5865. 


SUPPLEMENTARY INFORMATION: The anthelmintic drug, 
2,3,5,6-tetrahydro-6-phenyl-imidazo-(2,1-b)-thiazol, was classified in 
1973 as a benzenoid drug under item 407.85, Tariff Schedules of the 
United States, TSUS, dutiable at 1.7 cents per pound plus 12.5 
percent ad valorem. This ruling was abstracted as T.D. 74-98(6). 

On February 23, 1977, the chemical nature of the drug was reviewed, 
and it was determine that 2,3,5,6-tetrahydro-6-phenyl-imidazo-(2,1-b)- 
thiazol is correctly classifiable as an imidazoline derivative in item 
407.70, TSUS, and dutiable at 1.4 cents per pound plus 9 percent ad 
valorem. 

To reflect this determination. T.D. 74—98(6) and the decision upon 
which it was based are revoked. 

Dated: October 26, 1978. 

Donatp W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 
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CUSTOMS 
(T.D. 78-411) 


Notice of Modification or Revocation of Dumping Finding Anti- 
dumping—Clear Sheet Glass Weighing Over 28 Ounces Per Square 
Foot from West Germany 


The Secretary of the Treasury makes public a revocation of the finding of dumping 
with respect to clear sheet glass weighing over 28 ounces per square foot from 
West Germany. Section 153.46, Customs Regulations, amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


PART 153—ANTIDUMPING 


AGENCY: U.S. Treasury Department. 
ACTION: Revocation of dumping finding. 


SUMMARY: This notice is to inform the public that clear sheet 
glass weighing over 28 ounces per square foot from West Germany 
is no longer being sold to the United States at less than fair value 
under the Antidumping Act of 1921. In addition, the manufacturers 
have given assurances that they have not been, and do not intend 


to resume, selling clear glass weighing over 28 ounces per square foot 
to the United States. 


EFFECTIVE DATE: July 17, 1978. 


FOR FURTHER INFORMATION CONTACT: Ms. Barbara J. 
Victor, Operations Officer, U.S. Customs Service, Office of Operations, 
Duty Assessment Division, Technical Branch, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; telephone 202-566-5492. 


SUPPLEMENTARY INFORMATION: On December 9, 1971, a 
finding of dumping with respect to clear sheet glass weighing over 28 
ounces per square foot from West Germany was published in the 
Federal Register as T.D. 71-295 (36 F.R. 23360). A “Notice of 
Tentative Determination to Modify or Revoke Dumping Finding” 
with respect to this merchandise from West Germany was published 
in the Federal Register of July 17, 1978 (43 F.R. 30635). 

Reasons for the tentative determination were published in the 
above-mentioned notice and interested persons were afforded an 
opportunity to provide written submissions or request the opportunity 
to present oral views in connection therewith. 

No written submissions or requests having been received, I hereby 
determine that, for the reasons stated in the ‘‘Notice of Tentative 
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Determination to Modify or Revoke Dumping Finding,” clear sheet 
glass weighing over 28 ounces per square foot from West Germany 
is not being, nor is likely to be, sold at less than fair value, and T.D. 
71-295 is hereby revoked. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is hereby amended by deleting from the column headed 
“Merchandise,” the words ‘Clear sheet glass weighing over 28 ounces 
per square foot,’’ from the column headed “Country,” the words 
“West Germany,” and from the column headed ‘‘T.D.,” reference to 
T.D. 71-295. 

This notice is published pursuant to section 153.44(d) of the 
Customs Regulations (19 CFR 153.44(d)). 

(Sec. 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 173). 

October 31, 1978. 


Rosert H. MunpHEIM, 
General Counsel of the Treasury. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1214) 
Amico, Inc. v. THe Unirep Stratss, No. 78-6 (—F. 2p—) 


1. Classification—Music Boxes—TSUS 


Customs Court decision that importations are not properly 
classifiable as toys under TSUS item 737.80 affirmed; holding that 
importations “‘more than’? music boxes reversed. 


2. “More Than” Doctrine 


Customs Court improperly applied “more than” doctrine to 
find that imported articles are “more than” music boxes, where 
function of dancing figurines mechanically associated therewith is 
solely that of design and appearance and as such is subordinate and 
incidental to function of imported article. 


3. Id.—Customs Court erred 


Customs Court erred in placing sole emphasis on major selling 
feature of imported articles as basis for applying “more than” 
doctrine where such selling feature is incidental and ornamental 

| 
only. 


4. Id—No Commercial Value or function 


Customs Court erred in applying ‘more than” doctrine to music 
boxes incorporating dancing figures where figures alone have no 
: oS a > 
commercial value or function. 


5. Music Boxes—TSUS Item 725.50 

Imported merchandise, consisting of music-box mechanism in 
clear plastic container, incorporating miniature dancing figurines 
under plastic dome on top of container which move as the music is 
played, held classifiable as music boxes under TSUS item 725.50. 


U.S. Court of Customs and Patent Appeals, October 26, 1978 


Appeal from U.S. Customs Court, C.D. 4723 


[Modified.] 


Allerion deC. (Tompkins & Davidson) attorneys of record, for appellant. 
a 
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Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Susan C. Cassell for the United States. 


[Oral argument on October 5, 1978 by Allerton deC. Tompkins for appellant and by Susan C. Cassell for 
appellee] 


Before Markey, Chief Judge, Rico, BALDWIN, MILLER, Associaie Judges, and 
Forp,* Judge. 

Ricu, Judge. 

[1] This appeal is from the judgment of the U.S. Customs Court, 
79 Cust. Ct. 125, C.D. 4723, 447 F. Supp. 444 (1977), denying the 
importer’s motion for summary judgment and granting! the Gov- 
ernment’s cross-motion for summary judgment. We affirm in part 
and reverse in part. 

The imports were invoiced as ‘“‘Musical Dancing Couple” or ‘“‘Danc- 
ing Figures.’”’ The bottom portion of each article consists of a musical 
mechanism or movement, encased in “‘Lucite,”’ the box being approxi- 
mately 234 inches high with brass corner posts and other fittings. The 
music box works consist typically of a metal cylinder with tiny knobs 
projecting from its surface, two gears, and a metal “comb” the 
plucking of the teeth of which produces the sound. When the spring- 
powered movement operates, the cylinder gears revolve and the metal 
teeth are plucked by the projecting knobs producing a melody. At 
the same time, a small rectangular plate is slowly oscillated vertically. 
Two small figurines, almost two inches high, representing a dancing 
couple in evening attire, are attached to a metal shaft which is inserted 
through an opening in the top of the “Lucite” box and rests on said 
oscillating plate, causing the metal shaft and the figures to bob up 
and down. This bobbing action, in turn, gives the figures, whose legs 
are free-swinging, the appearance of dancing to the music. The figures 
are enclosed in a transparent plastic dome, approximately 3 inches 
high, which fits on top of the music box portion. The music box, the 
figures, and the dome are not permanently attached to one another 
and may be easily disassembled. 


Statutory Provisions 


The articles were initially classified under TSUS item 737.80, as 
modified by Presidential Proclamation 3822, 32 F.R. 19002, T.D. 
68-9. 


Toys, and parts of toys, not specially 
provided for: 
737. 80 Toys having a spring mechanism- -- / val. 


*The Honorable Morgan Ford, U.S. Customs Court, sitting by designation. 
1 It does not appear that the motion was in fact granted in toto as will hereinafter appear, notwithstanding 
the conclusion of the opinion below stating that it was granted. 
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Appellant claims the articles should be classified under TSUS item 
725.50, as modified by Presidential Proclamation 3822, 32 F.R. 19002, 
T.D. 68-9. 


Other musical instruments: 
725. 50 Music boxes 8% ad val. 


Alternatively, appellant claims the imports should be classified as 
household articles under one of the following:? 


ScHEDULE 6.—METALS AND METAL PrRopwcts 
Part 3.—Metal Products 


* * * * 


Articles, wares, and parts, of base 
metal, not coated or plated with 
precious metal: 
Of iron or steel: 
Not enameled or glazed with 
vitreous glasses: 
* * * * * * * 
653. 95 NII caches sig mit cement 8.5% ad val. 
Of copper: 
654. 00 Ot brass 5% ad val. 
* * * household articles not specially pro- 
vided for; all the foregoing of rubber 
or plastics: 
* * * * * * * 


_ 


ScHEDULE 7.—SpEcIFIED Propucts; MISCELLANEOUS AND Non- 
ENUMERATED PRODUCTS 
* * * * 


772. 15 Other 8.5% ad val. 


In view of our disposition of the case, we do not reach this alternate 
claim and the other allegations of error made by appellant. 


PROCEEDINGS BELOW 


The Customs Court disposed of the action on cross-motions for sum- 
mary judgment. Appellant had pressed its claim for classification as 
“music boxes” under TSUS item 725.50, arguing that the Govern- 
ment’s initial classification was in error because the merchandise could 
not properly be thought of as toys. In support of its motion, appellant 
submitted a sample of the merchandise and three uncontroverted af- 
fidavits. The affidavit of Mickelberg, appellant’s vice president in 
charge of sales, stated that the article was chosen as a music box 

2In the Customs Court, appellant urged yet another alternative claim for classification. This claim is 


inconsistent with the finding of the Customs Court that the articles are entireties, with which finding appel- 
lant explicitly agrees on appeal, and is thus deemed abandoned. 
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because it was thought that it would fit in appellant’s line; that a 
music box mechanism, per se, is not attractive and has little or no 
consumer appeal unless contained in an appropriate attractive box; 
and that the clear plastic box and dancing figures were selected as 
ornamental features which would appeal to certain classes of women 
as potential purchasers. He further stated that without the dancing 
figures the article would not have the same appeal to the target con- 
sumer group and that, by themselves, the dancing figures have no 
useful commercial application. Finally, he stated that he had never 
seen nor heard of the article being used for the type of amusement 
provided by playthings. The affidavits of Ms. Lorraine Squaresky, 
assistant to the president of appellant and supervisor in charge of 
ordering and importing foreign merchandise, and Mrs. Ruth Arch, a 
Philadelphia, Pa., housewife who purchased, used, and observed the 
use of the imported articles, stated that they had never seen the article 
used for amusement of the kind usually associated with toys; that, to 
their knowledge, the article is used only for the listening enjoyment 
which it provides; and that the dancing figures are merely a decorative 
feature of the music box which makes it appeal to teenage girls. 

The Customs Court held that appellant had satisfied the burden 
of overcoming the presumption of correctness of the Government’s 
classification: 

On this question, we must agree with the plaintiff. For an 
examination of the sample without more is persuasive that the im- 


portation does not give the same kind of ‘‘frivolous enjoyment” 
one would derive from objects commonly thought of as toys. 


* * * Tn addition, we have the uncontradicted affidavits of 
three persons making clear the kind of enjoyment teenagers 
obtain through use of the imported articles—an enjoyment which 
the court must conclude is scarcely the same kind of enjoyment 
as playthings give. 

However, the Court held that appellant had not met the burden of 
showing that its own claimed classification was correct, and, applying 
the ‘more than” theory, denied its claimed classification. Adopting 
the definition of “music box” which that court had approved in 
I. Pukel v. United States, 60 Cust. Ct. 672, C.D. 3497 (1968), the 
Customs Court found that the function of the dancing figures was “not 
incidental or subsidiary” to the function of the music box portion of 
the article. In support of this finding, the court cited two decisions in 
which combination articles containing music box mechanisms had been 
held to be “more than” music boxes, Thorens, Inc. v. United States, 
31 CCPA 125, C.A.D. 261 (1943) (toilet paper dispenser with music 
box mechanism), Lador, Inc. v. United States, 4 Cust. Ct. 123, C.D. 304 
(1940) (Christmas tree stand incorporating music box mechanism). 


276—383—78 2 
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Turning to appellant’s alternative claim that the articles should be 
severed for classification purposes into the music box and figure por- 
tions,> the court applied the doctrine of entireties, holding that the 
music box, dancing couple, and dome components form, in combina- 
tion, a new article possessing a distinctive character different from that 
of its parts. 

After denying appellant’s motion for summary judgment, the court 
then granted the Government’s motion for summary judgment, not- 
withstanding the fact that it had rejected the initial classification 
assigned upon liquidation and pressed by the Government as the 
basis for granting its motion and had not considered appellant’s 
alternative claim that the articles should be classified under items 
653.95, 654.00, or 772.15. 


OPINION 


[2] While we are in agreement with the Customs Court that the 
imported articles cannot properly be classified as toys, we do not 
agree that the articles are “more than” music boxes. We feel that 
appellant has carried the burden of showing the correctness of its 
claimed classification as ‘music boxes” under TSUS 725.50. The 
sample is potent evidence. We agree with appellant that the function 
of the dancing couple is solely that of design and appearance, and, 


as such, is subordinate and incidental to the function of the music box 
qua music box. Such selling features, auxiliary as they are, have no 
function apart from that of the music box which they adorn. 
Appellant’s affidavits are compelling in this respect. According to 
Mr. Mickelberg: 


5. The mechanism in a music box is not attractive. It has 
little consumer appeal unless it is contained in an appropriate 
attractive box. Those people who sell musical music boxes on 
the market in the United States design appropriate music boxes 
to conform to the song of the mechanism and thus produce an 
entirety that has consumer appeal to a class of people. 

* * * * * * * 


* * * The ornamental revolving (dancing) figures simulate 
appropriate romantic motion related to the waltz music. (They 
serve a purpose which can be likened to the purpose served by 
appropriate costumes and stage settings for an operatic or musical 
comedy performance). All of these combined things cause the 
entirety to appeal to teenage young ladies during the time in their 
lives when romance is important. Our sales were successfully 
directed to them. Without the dancers, the item would not have 
the same appeal to this group as a music box. Moreover, the top 
portions of this article (dancers under a dome) have no useful 
commercial application when separated from the balance (acrylic 


3 Appellant had sought to have the music box portion of the articles classified under TSUS item 725.50, 
and the dancing figures portion classified under either item 737.20 or 737.40. See note 2, supra. 
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container with brass posts). The entirety is designed to be used 
as an entirety for sale to a particular class of people (teenage 
girls). If the said top portion were removed, the said bottom por- 
tion by itself is not saleable to teenage girls. 

In addition, such features of adornment have not in the past served 
to alter the character of music boxes from the standpoint of the tariff 
laws.‘ In J. C. Robold & Co. v. United States, 43 T.D. 18, T.D. 39396, 
G.A. 8596 (1923), a music box mechanism equipped with a mechanical 
canary whose head, beak, and tail moved while the music played was 
held to be a musical instrument despite the lack of connection between 
the canary and the sound. In United States v. Borgfeldt & Co., 13 Ct. 
Cust. Appls. 620, T.D. 41461 (1926), music boxes made for children, 
ornamented with pictures or alphabet characters, were held to be 
musical instruments rather than toys. Similarly, a music box in a 
piano-shaped container having space to store jewiery and other small 
items was held to be a musical instrument in @. W. Sheldon & Co. v. 
United States, 55 T.D. 1055, Abs. 8118 (1929). 

Finally, in Henry Coehler & Co. v. United States, 26 Cust. Ct. 406, 
Abs. 55455 (1951), and Metasco, Inc. v. United States, 27 Cust. Ct. 
341, Abs. 55961 (1951), musical works encased in wooden boxes in 
the shape of churches were held to be music boxes. Surely, these 
items, which the Customs Court referred to as “‘possess[ing], in some 
instances, other minor incidental or subordinate functions’ do not 
differ in kind from the music box incorporating two tiny dancers 
here involved. [3] Thus we conclude that the emphasis placed by 
the court on the fact that the dancers constitute a major selling feature 
of the article is misplaced. This factor alone does not render the articles 
“more than’? music boxes. The observation that appellant’s descrip- 
tive literature (exhibit 2 submitted with the affidavit of Ms. Lorraine 
Squaresky) does not refer to the article as a music box is not firmly 
grounded. From the context of the entire page, the average reader 
would, in our view, be aware that each item listed is a music box, 
and that each differs from the others only in terms of ornamental 
features which make it appeal to certain consumers. 

[4] The decisions cited by the Customs Court for the proposition 
that combination articles including music boxes have been found to 
be “more than” music boxes are distinguishable on their facts. In 
each case, the item’s component parts had separate and independent 
commercial functions. In Thorens, supra, the toilet tissue dispenser 
and the music box were each able to stand alone as an item of com- 
merce. The same is true of the Christmas tree stand and music box in 


4 Although these decisions, except for the last two, were reported prior to there being a specific provision 
for music boxes in the tariff laws, they demonstrate an attitude towards incidental marketing features in- 
corportated into articles which we find sound and adhere to, given the facts in this case, 





10 COURT OF CUSTOMS AND PATENT APPEALS 


Lador, supra. Here, appellant’s uncontested assertion, with which 
we agree, that the dancing figures have no value apart from their 
association with the music box, serves to set this case apart from 
Thorens and Lador. 

[5] We therefore hold that appellant’s claimed classification of the 
imported articles as music boxes under TSUS item 725.50 is ap- 
propriate. 

For the above reasons, the judgment of the Customs Court is 
affirmed insofar as it holds the initial classification to be erroneous, 
and reversed insofar as it (a) denies appellant’s motion for summary 
judgment approving its claimed classification under TSUS item 
725.50 and (b) grants the Government’s motion for summary 
judgment. 


(C.A.D. 1215) 


In re N.C. Trading, A Division of Minemet Metals, Inc., No. 78-10 
(—F. 2d—) 


1. Denial of Motion to Intervene—Sec. 516(d) of Tariff Act of 1930 


Customs Court’s denial of motion by an importer-consignee of 
South African ferrochrome to intervene as a party in interest in a 
proceeding by an American manufacturer of ferrochrome under 


section 516(d) of the Tariff Act of 1930, as amended, to determine 
whether countervailing duties should be assessed on South African 
ferrochrome, is affirmed. 


2. Trade Act of 1974 


Prior to Trade Act of 1974, only a consignee of the merchandise 
of the entry involved in section 516 proceeding had right to be 
heard as a party in interest; the 1974 act did not alter this practice. 


3. Applicability of Sec. 516(f) to Sec. 516(d) 


Section 516(f) right of “[t]he consignee” to participate as a 
party in interest does not apply to section 516(d) proceeding, since 
there is no designated entry mentioned in section 516(d), and, thus, 
there can be no corresponding consignee as required by section 
516(f). 

4. Id.—Legislative History 


It is highly improbable that Congress would have intended to 
change prior practice of not allowing other “interested” consignees 
to participate, as parties in interest, in section 516(d) proceedings 
without mentioning such a change in the legislative history of the 
Trade Act of 1974. 


5. Applicability of Federal Rules of Civil Procedure 


Federal Rules of Civil Procedure are inapplicable to the Customs 
Court, since they are expressly made applicable only to the United 
States district courts. 
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6. Due Process 


Due process is flexible and demands only such procedural pro- 
tection as the particular situation demands after balancing the 
affected governmental and private interests. 


7. Id.—Right of prior Hearing 


Since, under the Due Process Clause, an importer has no right 
to a hearing prior to the assessment of duties, it has no constitu- 
tional right to intervene in a section 516(d) proceeding i in order to 
be heard before posting bond or other security, or even before pay- 
ing duties that it believes to be unlawful. 


8. Judicial Review 


The delay involved between the time that an importer would be 
liable for payment of countervailing duties, should they be imposed, 
and its opportunity to obtain judicial review is not so excessive as 
to constitute a violation of either the First or Fifth Amendments. 


U.S. Court of Customs and Patent Appeals, October 26, 1978 


Appeal from U.S. Customs Court 


[Affirmed.] 
David Busby, James Taylor, Jr. (Busby and Rehm) attorneys of record, for 
appellant. 


Frederick L. Ikenson, Sheila N. Ziff (Stewart & Ikenson) attorney of record, 
for appellees. 


{Oral argument on Oct. 2, 1978, by James Taylor, Jr., for appellant and by Frederick L. Ikenson and Sheila 
N. Ziff for appellees] 


Before Markey, Chief Judge, Ricu, BALDWIN, and Miuter, Associate Judges, 
and Forp,* Judge. 
Miter, Judge. 

[1] This appeal is from the order of the U.S. Customs Court denying 
a motion by N. C. Trading Co., Inc.' (“N. C. Trading’’) to intervene 
in Airco, Inc. v. United States, Customs Court No. 76-3-00643. We 
affirm. 

BACKGROUND 


Airco, Inc. (‘‘Airco”’), an American manufacturer of ferrochrome, 
brought suit in the Customs Court under section 516(d) of the Tariff 
D> 


*The Honorable Morgan Ford of the U.S. Customs Court, sitting by designation. 

1 On Aug. 30, 1978, during the pendency of this appeal, N. C. Trading Co., Inc., was merged into Minemet 
Metals, Inc., a corporation formed under the laws of the State of New York, with all business now being 
conducted by N. C. Trading, a division of Minemet Metals, Inc. 
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Act of 1930, as amended, (19 USC 1516(d)),’ challenging a deter- 
mination by the Secretary of the Treasury (‘‘Secretary’’) that bounties 
or grants are not being bestowed on ferrochrome imported from the 
Republic of South Africa within the meaning of Section 303 of the 
Tariff Act of 1930, as amended, (19 USC 1303). 

In its motion to intervene in the Customs Court, N. C. Trading 
argued that (1) as an importer-consignee of merchandise involved in 
a section 516(d) proceeding, it has a statutory right under section 
516(f) of the Tariff Act of 1930, as amended (19 USC 1516(f)),* to 
intervene because actions under section 516 have been three-party 
actions since 1922 and, in enacting the Trade Act of 1974,* Congress 
did nothing to change this; (2) the failure of the Customs Court 
to allow it to participate would raise serious constitutional questions 
because of its direct and substantial interest in the proceedings, which 
interest is not adequately represented by the existing parties; and (3) 
the Customs Court should look to Fed. R. Civ. P. 24(a) for guidance. 

Both Airco and the Government opposed N. C. Trading’s motion, 
arguing that (1) N. C. Trading failed to establish that it was a con- 
signee of ferrochrome from South Africa; (2) the statute does not 
authorize a consignee of merchandise subject to a proceeding under 
section 516(d) to appear and be heard as a party in interest; (3) there 
is no constitutional right to participate; and (4) N. C. Trading failed 
to meet the criteria set forth in Fed. R. Civ. P. 24(a), which in any 
event is not applicable to the Customs Court. On December 14, 1977, 
the Customs Court denied N. C. Trading’s motion to intervene with- 
out opinion. N. C. Trading filed a motion for rehearing which was 
denied on February 28, 1978, without opinion. 

On April 28, 1978, N. C. Trading filed a notice of appeal with this 
court and moved for a stay of the proceedings in the Customs Court 


219 USC 1516(d) reads: 
Contest of Secretary’s determination that 
foreign merchandise is not being 
sold in United States at less 
than fair value or that bounty 
or grant is not being paid 
(d) Within 30 days after a determination by the Secretary— 
(1) under section 160 of this title, that a class or kind of foreign merchandise is not being, nor 
likely to be sold in the United States at less than its fair value, or 
(2) under section 1303 of this title that a bounty or grant is not being paid or bestowed, 
an American manufacturer, producer, or wholesaler of merchandise of the same class or kind as that 
described in such determination may file with the Secretary a written notice of a desire to contest such 
determination. Upon receipt of such notice the Secretary shall cause publication to be made thereof 
and of such manufacturer’s, producer’s, or wholesaler’s desire to contest the determination. Within 30 
days after such publication, such manufacturer, producer, or wholesaler may commence an action in 
the U.S. Customs Court contesting such determination. 
319 USC 1516(f) states: 
Consignee or his agent as party in interest before the Customs Court 
(f) The consignee or his agent shall have the right to appear and to be heard as a party in interest 
before the U.S. Customs Court. 
4 Trade Act of 1974, Public Law No. 93-618, 88 Stat. 1978 (1975) (hereinafter cited as Trade Act of 1974). 
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pending disposition of the appeal. After a series of oppositions and 
cross-motions,° this court, on June 7, 1978, ordered a stay of the pro- 
ceedings before the Customs Court pending disposition of the appeal 
and directed the court below to supplement the record with findings 
of fact and conclusions of law on which the orders of December 14, 
1977, and February 28, 1978, were based. 


CUSTOMS COURT 


Pursuant to this court’s direction, the Customs Court transmitted 
on June 30, 1978, the following findings of fact: 


1. that section 1516(f) employs the definite article “The” 
before the word ‘‘consignee” and not the indefinite article “A” 
before such word as contended for by the movant, and, therefore, 
the word “consignee” has limited textual application; 

2. that the validity of section 1516(d) was not challenged by 
the movant on any constitutional grounds in its motion to 
intervene. 


The Customs Court also transmitted the following conclusions of 
law: 

1. that the words “The consignee” in section 1516(f) refer 
solely to the consignee of the entry underlying the three party 
action provided for in 19 U.S.C. § 1516(c) between the American 
manufacturer, the United States, and the consignee of an entry 
of merchandise upon which the action is predicated and whose 
right to intervene is provided for in rule 5.1 of the Customs 
Court rules; 

2. that section 1516(d) provides only for the maintenance of 
a two party action in the Customs Court between the American 
manufacturer and the United States, independent of any particu- 
lar entry of merchandise; and 

3. that absent a statutory basis the movant lacks standing to 
intervene, and the Customs Court lacks power to permit inter- 
vention of additional parties not properly before the court. 


OPINION 


This appeal presents three issues for resolution: (1) Whether N. C. 
Trading has established that it is a ‘‘consignee” of merchandise of the 
same kind as that involved in the Customs Court proceedings, namely: 
South African ferrochrome; (2) whether the Constitution requires that 
section 516 be so construed that a consignee of merchandise of the 
same kind as that involved in an actien under section 516(d) has a 


5 Airco opposed the motion for a stay and filed a cross-motion for dismissal of the appeal or, in the alternative, 
for summary affirmance of the order of the Customs Court. In response, N.C. Trading filed a cross-motion 
for an order denying Airoo’s cross-motion or, in the alternative, for summary reversal of the Customs 
Court’s orders. The Government advised that it took no position with respect to the motion for a stay but 
that it supported Airco’s cross-motion for dismissal of the appeal. On May 31, 1978, the Government filed 
@ cross-motion for summary dismissal of the appeal or, in the alternative, for referral of the case to the Cus 
toms Court to make findings of fact and conclusions of law in support of the above-mentioned orders. 
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right to appear and be heard as a party in interest; and (3) whether a 
consignee of merchandise of the same kind as that involved in a section 
516(d) action has a statutory right under section 516(f) to appear and 
be heard as a party in interest. 

1. N.C. Trading’s status as a consignee 

Appellees ° argue that N.C. Trading has not established its alleged 
consignee status, ‘‘but relied solely on the self-serving statement that 
it is a consignee of South African Ferrochrome and on an unverified 
list of entries of ferrochrome purportedly made by N.C. Trading 
during 1976-77.” Nevertheless, schedule A of N.C. Trading’s orignial 
motion to intervene listed fifteen entries totaling over 35 million 
content pounds of South African ferrochrome imported during the 
period preceding the filing of that motion—March 12, 1976, through 
August 3, 1977—for which N.C. Trading paid over $222,000 in duties.’ 
With its motion for rehearing, N.C. Trading submitted a certified copy 
of the consumption entry form, along with supporting documents, 
for entry No. 234735, which is listed on Schedule A.* These exhibits 
are sufficient to demonstrate that N.C. Trading imported South 
African ferrochrome during the pertinent period. 

Appellees further argue that “[e]ven if N.C. Trading may have 
imported South African ferrochrome in June 1977, that does not give 
to the company the eternal and unchanging status of ‘importer- 
consignee’,”’ and ‘‘there is nothing on the record herein to show whether 
appellant is in the business of importing ferrochrome from South 
Africa, is currently importing ferrochrome, or will be importing such 
merchandise in the future from South Africa when this case is finally 
concluded.” While the remedy provided by section 516(d), which is 
discussed infra in greater detail, is prospective in nature, i.e., to pro- 
tect a domestic manufacturer from future importations, the basis of 
such a proceeding is a determination by the Secretary ‘that a bounty 
or grant is not being paid or bestowed.” The Secretary must, there- 
fore, look to the foreign government’s current and past practices with 
respect to current and past exportations (although no specific entry 
is involved in a section 516(d) proceeding) to make his determination. 
Therefore, in light of N. C. Trading’s demonstration of importations 
of South African ferrochrome immediately preceding its motion to 
intervene, we conclude that it has sufficiently demonstrated its status 


as a consignee of merchandise of the same kind as that involved in the 
Customs Court proceedings. 


6 For the purposes of this appeal, Airco and the Government have been denominated the appellees, 

7 The date and the consumption entry number of each entry is indicated on schedule A. Although ap- 
pellees contest N.C. Trading’s status generally, they have not claimed that N.C. Trading was not the con- 
signee of record on any of the listed entries. 

8 Although the certified papers on entry No. 234735 are difficult to read, they correspond completely with 
the information on schedule A for the designated entry and list N.C. Trading as the importer of record. 
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2. Statutory construction of section 516 
A. Historical development 


Section 516, which first appeared in the Tariff Act of 1922, is unique 
in its authorization of intervention in a proceeding in the Customs 
Court. Under the 1922 act, section 516 permitted a domestic manufac- 
turer to challenge the appraised value, the classification, or the rate of 
duty of imported merchandise of the kind manufactured by him. When 
dissatisfied with the action taken by the appraiser or the Secretary, 
the domestic manufacturer could, under appropriate circumstances, 
file either an appeal for reappraisement or a protest in connection with 
a specific entry. Tariff Act of 1922, ch. 356, §§ 516(a)-(b), 42 Stat. 
970-71. 

The consignee of the merchandise on the entry involved in the appeal 
or protest filed by the domestic manufacturer was given the concomitant 
right to be notified of such action and to appear as a party in interest. 
Id., § 516(c), 42 Stat. 971.° Moreover, the consignee’s right to prevent 
the confidential information contained in the entry papers from being 
disclosed to the domestic manufacturer was recognized. Id., § 516(d), 
42 Stat. 971. 

As carried over into the Tariff Act of 1930, section 516 reserved to 
the consignee of the merchandise of the disputed entry (in the appeal 
for reappraisement or protest filed by the domestic manufacturer) 
the same rights accorded in the 1922 act." 

Minor changes were made to section 516 prior to the Trade Act 
of 1974. The provisions of section 516(d) were transferred to 28 
U.S.C. 2634(b)," and the Customs Courts Act of 1970 reenacted that 
provision in almost identical language to that of 28 U.S.C. 2637(b).? 
The 1970 act also revised section 516 to reflect the consolidation of 
appraisal and classification functions within the Bureau of Customs. 
The right of the domestic manufacturer ‘‘to contest the appraised 
value or classification of, or rate or duty assessed upon, the merchan- 
dise’”’ was carried over in section 516(c). Nevertheless, as in the 


§ Sec. 516(c) of the Tariff Act of 1922 reads in pertinent part: 

A copy of every appeal and every protest filed by an American manufacturer, producer, or whole- 
saler under the provisions of this section shall be mailed by the collector to the consignee or his agent 
within five days after the filing thereof, and such consignee or his agent shall huve the right to appear 
and to be heard as a party in interest before the Board of General Appraisers. 

1 The pertinent part of section 516(c) cf the Tariff Act of 1930, ch. 497, title IV, 46 Stat. 736-37, merely 
substituted the “‘ United States Customs Court” for the ‘Board of General Appraisers” in the 1922 act. 

11 Act of June 25, 1948, ch. 646, § 39, 62 Stat. 1002 (repeal of 19 U.S.C. 1516(d)); id., 62 Stat. 981 (codification 
of title 28). 

12 Act of June 2, 1970, Public Law 91-271, title I, § 118, 84 Stat. 280. 

3 Act of June 2, 1970, Public Law 91-271, § 209, 84 Stat. 286. 


276-383—78——_3 
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previous statutes, this right was limited to the merchandise of 
designated entry; section 516(c) then provided, in pertinent part: 


Upon receipt of notice [of desire to contest] from the petitioner, 

the Secretary shall cause publication to be made of his decision 
as to the proper appraised value or classification or rate of duty 
and of the pe etitioner ’s desire ” contest, and shall thereafter 
furnish the petitioner with sucl 1 information as to the entries 
and consignees of such merch: andis e, entered after the publication 
of the decision of the Secretary at such ports of entry designated 
by the petitioner in his notice of desire to contest, as will enable 
the petitioner to contest the appraised value or classification of, or 
rate of duty imposed upon, such merchandise in the liquidation of 
one such entry at such port. The Secretary shall direct the appro- 
priate customs officer at such ports to notify the petitioner by 
mail immediately when the first of such entries is liquidated. 
[Italic added.] 


Section 516(e) preserved the right of the consignee to be heard as a 
party in interest in these actions." Nevertheless, these revisions were 
not designed to have a substantive effect on the rights of parties 
under existing laws. H.R. Rep. No. 91-1067, 9ist Cong., 2d Sess. 30 
(1970), reprinted in [1970] U.S. Code Cong. & Ad. News 3188, 3217. 

Throughout the many revisions of the statute, section 516 preserved 
the right of the consignee to appear and protect is interests in the 
property which was the subject of the domestic manufacturer’s action. 


Prior to the Trade Act of 1974, the only three-party suits which could 
be brought under section 516 involved a domestic manufacturer, the 
Government, and the consignee of the designated entry which was the 
subject of the action. The statute made no provision for participation 
by other “interested” consignees. 


B. The Trade Act of 1974 


The Trade Act of 1974 amended sections 516 (a), (b), and (c) to 
provide for judicial review of negative countervailing duty determi- 

nations by the Secretary. Trade Act of 1974, Public Law No. 93-618, 
§ 331, 88 Stat. 2052-53." The amendment followed this court’s deci- 
sion in United States v. Hammond Lead Products, Inc., 58 CCPA 129, 
C.A.D. 1017, 440 F. 2d 1024 (1971), which held that judicial review 
of negative countervailing duty determinations was not available to 
domestic manufacturers. H.R. Rep. No. 93-571, 93d Cong., 1st Sess. 


14 See. 516(e), created by the act of June 2, 1970, Public Law 91-271, § 209, 84 Stat. 287, stated: 
The consignee or his agent shall have the right to appear and to be heard as a party in interest before 
the United States Customs Court. 

“The consignee” of § 516(e) is clearly the consignee of the entry involved in the § 516(c) action since that is 
the only consignee mentioned. 

15 The countervailing duty provisions of sec. 303 of the Tariff Act of 1930 were also amended by this section 
of the Trade Act of 1974 to provide time limits and procedures for investigating, ascertaining, and deter- 
mining whether a bounty or grant had been bestowed and the amount thereof. 
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76-77 (1973); S. Rep. No. 93-1298, 93d Cong., 2d Sess. 185 (1974), 
reprinted in [1974] U.S.C. Cong. & Ad. News 7186, 7320.'° 

The House version of H.R. 10710, which became the Trade Act of 
1974, retained the language of the previous sections 516 (a), (b), and 
(c), except that it provided for judicial review of the failure of the 
Customs Service to assess countervailing duties in the liquidation of 
a designated entry at a specified port. 

H.R. 10710, as reported by the Senate Finance Committee, re- 
designated sections 516 (d), (e), (f), and (g) as 516 (e), (f), (g), and 
(h), respectively. A new section 516(d) was inserted, providing for 
judicial review of a negative determination by the Secretary with 
respect to alleged sales at less than fair value of imported merchandise 
under section 201 of the Antidumping Act of 1921." Action could be 
initiated by American manufacturers of the same type of merchandise 
as that described in the Secretary’s negative determination, without 
reference to any specific entry.’ On the Senate floor, the new section 


16 The Senate committee summarized the need for this additional judicial review as follows: 

Sec. 331 of the bill would also amend section 516 of the 1930 Tariff Act in such a way as to provide 
American manufacturers, producers, or wholesalers, the right to seek judicial review of negative counter- 
vailing duty determinations by the Secretary of the Treasury. Under existing law, judicial review can 
only be had after the Secretary makes an aflirmative finding of bounty or grant and levies countervailing 
duties. Thus, the present review system is only of benefit to importers and others adversely affected 
by countervailing duties. Tbe bill would amend section 516 of the 1930 Tariff Act so that manufacturers 
and others could petition the Secretary of the Treasury to reconsider his determination that counter- 
valing duties should not be levied in a particular case. There would be no timeframe for the Secretary 
to reach a decision on the merits of the complaint by the petitioner. However, if the Secretary decides 
that his negative countervailing duty decision is correct the petitioner could serve notice that he will 
contest in the Customs Court and thereby initiate the process of judicial! review. 

Senate Comm, on Finance, 93d Cong., 2d Sess., Summary and Analysis of H.R. 10710—The Trade Reform 
Act of 1973, at 51 (Comm. Print 1974). 

7 Antidumping Act of 1921, ch. 14, § 201, 42 Stat. 11, as amended, (codified in 19 U.S.C. 160). 

18 H.R. 10710, 93d Cong., 2d Sess., § 321(g)(1), at 216 (1970) (as reported by the Senate Finance Commit- 
tee). Although this dealt with antidumping cases, it is the only legislative history regarding the purpose or 
application of new section 516(d), which was subsequently amended to include countervailing duties cases. 
The Senate Finance Committee report, S. Rep. No. 93-1298, 93d Cong., 2d Sess. 33 (1974), reprinted in 
[1974] U.S.C. Cong. & Ad. News 7186, 7210, states the purpose of this new section of the bill as follows: 

6. Judicial review.—The bill provides for explicit statutory language authorizing judicial review for 
U.S. producers and manufacturers in the U.S. customs courts of negative antidumping decisions made 
by the Secretary of the Treasury. Importers and foreign producers are entitled to judicial review under 
current law. 

There is no suggestion that “importers and consignees’”’ were to be granted any more rights than they had 
under current law. The sectional analysis of the report, which discusses in detail the reason for adding the 
new section makes no mention of the right of an importer or consignee to appear as a party in interest: 

Equal Judicial Review Rights for Domestic Producers.—The House bill did not contain a provision 
permitting domestic manufacturers, producers or wholesalers the right to obtain judicial review of 
negative antidumping decisions in the U.S. Customs Court. The House report makes references to an 
informal opinion of the Treasury Department which asserts that existing law provides for judicial 
review of negative antidumping decisions on the part of the U.S. manufacturers, producers, or whole- 
salers. The committee generally agrees with this opinion. However, it is the view of the committee that 
since some question remains as to the ability of American manufacturers, producers, and wholesalers 
to obtain judicial review of negative antidumping determinations under section 516 of the Tariff Act of 
1930, the law ought to be explicit on this point. The committee believes it essential that domestic pro- 
ducers have the right to judicial review of negative price discrimination (LT FV) determinations, just 
as foreign producers and importers have the right to obtain judicial review of positive price discrimina- 
tion (LTFV) determinations. 


Footnote continued on page 18: 
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was amended to permit domestic manufacturers to obtain judicial re- 
view of the Secretary’s negative determination under 19 U.S.C. 1303 
concerning the existence of a bounty or grant.!® Sections 516 (a), (b), 
and (c) were also amended to provide for judicial review of the fail- 
ure of the Customs Service to assess antidumping duties in the 
liquidation of a designated entry at a specified port. 

It is to be emphasized that the Trade Act of 1974, while continuing 
authority for countervailing duty proceedings (with the added judicial 
review of a negative determination) under section 516(c) *° also 


continued from page 17. 


The committee, therefore, added new subsection (g) of sec. 321, which would amend sec. 516 of the 
Tariff Act of 1930 (19 U.S.C. 1516) and secs. 2631 and 2632 of title 28, United States Code, to provide 
explicitly for judicial review of negative antidumping determinations made by the Secretary of the 
Treasury. Under the amendment, within 30 days after a negative fair value determination by the Secre- 
tary, any American manufacturer, producer, or wholesaler of merchandise of the same class or kind as 
that described in such determination may file with the Secretary a written notice of his desire to contest 
the decision. The Secretary would then publish notice of the desire to contest the determination and, 
within 30 days after such pubiication, the manufacturer, producer, or wholesaler may commence an 
action in the Customs Court for review of the Secretary’s determination. The amendments made to 
title 28, United States Code, would make specific provision for the hearing of such actions in the Cus- 
toms Court. 

Id. at 178, reprinted in [1974] U.S.C. Cong. & Ad. News at 7314-15. 
‘9 The Conference committee report, H.R. 93-1644, 93d Cong., 2d Sess. 44 (1974), reprinted in [1974] U.S. 
Code Cong. & Ad. News 7367, 7389, summarizes the purpose of this amendment: 

Amendment No. 347: The Senate bill adds a new section 516(d) to the Tariff Act to provide domestic 
manufacturers, producers, or wholesalers the right of judicial review in the U.S. Customs Court of 
negative dumping and countervailing duty determinations. The written notice of desire to contest 
must be filed with the Secretary of the Treasury within 30 days after the determination. This provision 
will apply to dumping and countervailing duty complaints made on or after enactment of the Trade 
Act. Under existing law importers and foreign producers are entitled to judicial review. Further, with 
respect to an antidumping proceeding or countervailing duty proceeding, upon summons, the Secre- 
tary is required to furnish the Customs Court with certified copies of the transcript of all hearings, and 
all notices, determinations or other matters published in the Federal Register in connection with a 
particular antidumping or countervailing duty proceeding. The House bill did not contain a similar 
provision. The House recedes. 

019 U.S.C. 1516(c) reads: 
Determination of correctness of initial appraised value, classification, rate of duty, or non-assessment 
of countervailing duties or antidumping duties; contest by petitioner; procedure 

(c) If the Secretary decides that the appraised value or classification of the articles or the rate of duty 
with respect to which a petition was filed pursuant to subsection (a) of this section is correct, or that 
countervailing duties or antidumping duties should not be assessed, he shall so inform the petitioner. 
If dissatisfied with the decision of the Secretary, the petitioner may file with the Secretary, not later 
than 30 days after the date of the decision, notice that he desires to contest the appraised value or classifi- 
cation of, or rate of duty assessed upon or the failure to assess countervailing duties or antidumping 
duties upon, the merchandise. Upon receipt of notice from the petitioner, the Secretary shall cause 
publication to be made of his decision as to the proper appraised value or classification or rate of duty 
or that countervailing duties or antidumping duties should not be assessed and of the petitioner’s desire 
to contest, and shall thereafter furnish the petitioner with such information as to the entries and con- 
signees of such merchandise, entered after the publication of the decision of the Secretary at such ports 
of entry designated by the petitioner in his notice of desire to contest, as will enable the petitioner to 
contest the appraised value or classification of, or rate of duty imposed upon or failure to assess counter- 
vailing duties or antidumping duties upon, such merchandise in the liquidation of one such entry as 
such port. The Secretary slLall direct the appropriate Customs officer at such ports to notify the peti- 
tioner by mail immediately when the first of such entries is liquidated. 
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preserved the right of the consignee of the liquidated entry involved 
(sec. 516(f)). Moreover, it created a new cause of action under section 
516(d) for a dissatisfied domestic manufacturer to challenge the Secre- 
tary’s negative determination under the countervailing duty provisions 
without designating any particular entry, such as provided by section 
516(c). 

C. Analysis 

N. C. Trading argues that an action under section 516 has been, 
and continues to be a three-party action, including an American manu- 
facturer, the Government, and a consignee, saying: 

The legislative history shows that Congress merely intended 
to make clear the scope of judicial review available to American 
manufacturers without otherwise distrubing the substance of 
Section 516. Nowhere in the legislative history of Section 516 is 
there a single expression of congressional intent to exclude a 
consignee from a proceeding brought pursuant to Section 516(d) 
or to change what had been for over 50 years a three party action 
to a two party action. 

However, we are persuaded that appellant’s argument is premised 
on a misunderstanding of section 516 proceedings prior to the 1974 
amendment. Indeed, appellant furnishes the key to the resolution of 
this issue in its brief, thus: 
This provision [section 516 before the 1974 amendment] manifests 
Congress’ recognition, from the very beginning, that a consignee 
of the merchandise that is the subject of the proceeding under section 
516 has a direct and substantial interest in such proceeding. The 
amendments enacted by the Trade Act of 1974 did not change 


this. Such a change would, if enacted, have radically altered the 
very nature of a “proceeding under section 516 . [Italic added.] 


[2] Prior to 1974, only a consignee of the merchandise of the entry 
involved in the section 516 proceeding had a right to be heard as a 
party in interest; no other “interested” consignee was authorized to 
participate as a party in interest.” We agree with appellant that the 
Trade Act of 1974 did not alter previous practice. Only a consignee 
of the merchandise of the entry involved has a right to participate as a 
party in interest. Indeed, if any other consignee were allowed to be 
come a party in interest, such a change would have radically altered 
the very nature of a proceeding under section 516. 


21 The concept of intervention by “‘interested”’ parties has not been incorporated in the statute governing 
Customs Court litigation. Neither an inporter-comsignee who is ‘‘interested”’ in another importer’s action, 
nor a domestic manufacturer “interested” in another domestic manufacturer’s proceeding, can become a 
party in interest and thereby circumvent the statutorily prescribed conditions precedent to the initiation 
of litigation. See 19 U.S.C. 1514-16; 28 U.S.C. 1582. An importer, who shares an identify of ‘‘interest’’ with 
one who has become a party in interest in a sec. 516(c) proceeding, cannot, by intervention, become another 
party in interest, since the statute has limited importer representation to the importer of a particular entry. 
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In support of its argument, appellant states that there “is abso- 
lutely no authority in the legislative history (and none is cited by the 
Government) for the proposition that Congress ‘intended’ singular 
treatment for section 516(d)” and that section 516(f) does not apply 
exclusively to a cause of action authorized under sections 516 (a), (b), 
and (c). [3] However, there is no legislative history indicating that 
Congress intended that the section 516(f) right of “(t]he consignee” 
to participate as a party in interest applies to section 516(d) pro- 
ceedings. Moreover, there is no designated entry mentioned in section 
516(d), so that there can be no corresponding consignee as required 
by section 516(f).” N. C. Trading cites 1 U.S.C. 1 [In determining 
the mean’ng of any act of Congress, unless the context indicates 
otherwise—words importing the singular include and apply to several 
persons, parties, or things’’] for the proposition that ‘the definite 
article ‘The’ before the word ‘consignee’ in section 516(f), instead of 
the indefinite article ‘A’ before such word, is of little or no significance,”’ 
and, thus, “‘the consignee’ in section 516(f) may be construed gen- 
erically to include any consignee.” Such citation is unconvincing in 
light of the clear statutory reference to the consignee in section 516(c) 
of the Tariff Act of 1930, which provided the context for section 516(e) 
of the 1970 act (changed to section 516(f) by the Trade Act of 1974). 

Interpreting section 516(d) to authorize only two-party actions, 
involving the domestic manufacturer and the Government,” not only 
continues the long-standing practice that consignees of merchandise 
other than that involved in a section 516 action are excluded from 
participation, but also is consistent with the absence from section 
516(d) of any mention of “consignees.”’ To interpret section 516(d) 
as N. C. Trading suggests would open action thereunder to participa- 
tion by numerous consignees—all past and current importers of 
merchandise of the kind involved, and even all future or potential 
importers.[4] It is highly improbable that Congress would have so 
intended without mentioning it in the legislative history of the Trade 
Act of 1974. 


22 It is noteworthy that sec 516(f) does not say that ‘‘A consignee” has the right to appear; rather, it says 
“The consignee.” This can only refer to the consignee of the entry made the subject of a sec. 516(c) pro- 
ceeding, since there is no entry present in a sec. 516(d) proceeding. 

23 The Customs Court adopted this interpretation when it amended its rule 5.1(a) to provide: 

(a) Party in Interest. A party in interest in an action filed under sec. 516(c) of the Tariff Act of 1930, 
as amended (19 U.S.C. § 1516(c), as amended) shall be deemed to be a defendant for the purposes of the 
application of these rules to that action. 

On Jan. 19, 1976, subsection ‘‘(c)”’ was added to “‘sec. 516” and “‘§ 1516” to reflect the change made in the 
Trade Act of 1974. As noted, previously there had been a party in interest in every action filed under sec. 516, 
and it was, therefore, unnecessary to specify the subsection in the rule. In view of the newly enacted subsec. 
(d), enabling actions without parties in interest, the inclusion of subsec. “‘(c)’’ in the rule became necessary. 





COURT OF CUSTOMS AND PATENT APPEALS 21 


[5] Although the parties have discussed at some length the applica- 
tion of Fed. R. Civ. P. 24(a),%* which concerns intervention as a 
matter of right, to section 516(d) proceedings, suffice it to say that 
appellant’s citation to the Federal Rules of Civil Procedure is inap- 
posite inasmuch as the rules are expressly made applicable only to 
the United States district courts. Fed. R. Civ. P. 1; United States v. 
Torch Manufacturing Co., 62 CCPA 41, 47 n.8, C.A.D. 1143, 509 
F. 2d 1187, 1192 n.8 (1975). See 28 U.S.C. 2072.7 


3. Constitutional considerations *8 


N. C. Trading argues that if it were excluded from a proceeding 
under section 516(d), it would “be deprived of * * * property, with- 


out due process of law’ ” and be denied the right of access to the 


courts.”8 

This argument rests on the contention that if Airco were successful 
in this litigation, N. C. Trading would be (1) required to pay “‘sub- 
stantial premiums for bonds,” as did the importers of the merchandise 
after the Customs Court’s reversal of the Secretary’s decision in 
Zenith Radio Corp. v. United States, 98 S. Ct. 2441 (1978), “or incur 
charges for letters of credit to cover the potential liabilities for coun- 
tervailing duties” on future imports; *® (2) subjected to business un- 


24 Fed. R. Civ. P- 24(a) reads: 

(a) Intervention of right. Upon timely application anyone shall be permitted to intervene in an action: 
(1) when a statute of the United States confers an unconditional right to intervene; or (2) when the 
applicant claims an interest relating to the property or transaction which is the subject of the action and 
he is so situated that the disposition of the action may as a practical matter impair or impede his ability 
to protect that interest, unless the applicant’s interest is adequately represented by existing parties. 

25 Appellees argue that in the “absence of express statutory authority to intervene in an action in the 
Customs Court, which is a court of limited statutory jurisdiction, none may be implied.” If the Customs 
Court does have authority to allow intervention, it would clearly be discretionary. Since appellant has not 
contended that the Customs Court abused its discretion in denying intervention, we need not reach the 
issue of the scope of the Customs Court’s authority. 

2% The Customs Court found “that the validity of sec. 1516(d) [516(d)] was not chalienged by the movant 
on any constitutional grounds in its motion to intervene.”’ While N. C. Trading did not argue that sec. 
516(d) was unconstitutional, it did argue that “‘to construe the statute in a way that would deny a consignee 
the right to appear and be heard in this action would render sec. 516(d) unconstitutional.” N.C. Trading 
also argues that ‘‘failure to give effect to the statute would raise serious constitutional questions, since a 
consignee has a direct and substantial interest in the outcome of the case—an interest not adequately repre- 
sented by the existing parties.’’ Hence, in the court below and in this court, appellant has contended that 
since the statute is capable of two different constructions, it must be construed in & manner that will avoid 
any constitutional infirmity. See C. Sands, 2A Sutherland Statutes and Statutory Construction § 45.11 (1978), 
and cases cited therein. Accordingly, we will consider appellant’s constitutional arguments. 

27 U.S. Const. amend. V. Although there is an issue regarding whether appellant has a constitutionelly 
protectable property interest, we will assume, arguendo, that N. C. Trading has such a protectable property 
interest. 

28 U.S. Const. amend. I reads in pertinent part: ‘Congress shall make no law * * * respecting the right 
of the people * * * to petition the Government for a redress of grievances.” This right includes the right of 
access to the courts. See, e.g., California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972). 
Moreover, this right is subject to the due process protection of the Fifth Amendment; that is, the oppor- 
tunity must be at a meaningful time and in a meaningful manner. Boddie v. Connecticut, 401 U.S. 371 (1971); 
Armstrong Vv. Manzo, 380 U.S. 545, 552 (1965). 

29 Although there has been no demonstration of the amounts of any premiums or charges, we will assume 
that such liabilities would be substantial. 
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certainty due to the suspension of liquidation which would occur; *° 
and (3) deprived of an opportunity to secure prompt and meaningful 
administrative and judicial review of any assessment of countervailing 
duties. 

[6] Although a person must be afforded an opportunity for some 
kind of hearing before being finally deprived of a property interest, 
all interests do not require the same type of protection. Boddie v. 
Connecticut, supra note 28. Due process is flexible and demands only 
such procedural protection as the particular situation demands. 
Morrissey v. Brewer, 408 U.S. 471, 481 (1972); Cafeteria & Restaurant 
Workers Union, Local 473 v. McElroy, 367 U.S. 886, 895 (1961). To 
determine whether the procedures are constitutionally sufficient re- 
quires consideration of the governmental and private interests affected. 
Mathews v. Eldridge, 424 U.S. 319, 335 (1976); Goldberg v. Kelly, 397 
U.S. 254 (1970). 

In the related field of income tax litigation, the Supreme Court, in 
the landmark case of Phillips v. Commissioner, 283 U.S. 589, 599 
(1930), remarked that— 


it has already been shown that the right of the United States to 
exact immediate payment and to relegate the taxpayer to a suit 
for recovery, is paramount. The privilege of delaying payment 
pending immediate judicial review, by filing a bond, was granted 
by the sovereign as a matter of grace solely for the convenience 
of the taxpayer. [Footnote omitted.] 


Accordingly, the Court concluded, id. at 596-97: 


Where only property rights are involved, mere postponement 
of the judicial inquiry is not a denial of due process, if the oppor- 
tunity given for the ultimate judicial determination of the 
liability is adequate. 


Phillips has continued to be cited for the principle that the immediate 
seizure of a property interest, without an opportunity for a prior 
hearing, is constitutionally permissible when necessary to serve an 
important governmental or public interest, such as the collection of 
taxes. Commissioner v. Shapiro, 424 U.S. 614 (1976); Calero-Toledo 
v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974); Fuentes v. Shevin, 
407 U.S. 67 (1972). Appellant has cited no departures from this 
principle. 

This court, relying upon Phillips, has held that an importer has 
no right to a hearing prior to the assessment of duties, if the oppor- 
tunity given for ultimate judicial review of the determination of 
liability is adequate. Dart Export Co. v. United States, 43 CCPA 64, 
75, C.A.D. 610, cert. denied, 352 U.S. 824 (1956). 


% Under sec. 516(g), if the domestic manufacturer’s action is sustained in whole or in part, the iiquidation 
of subsequent entries of merchandise of the same kind is suspended pending a final disposition of the action, 
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[7] Since N. C. Trading has no right to a hearing prior to the as- 
sessment of duties,*! we must conclude that it had no right to inter- 
vene in the section 516(d) proceeding below in order to be heard before 
posting bond or other security on importation, or even before paying 
duties that it believed to be unlawful. 

In contending that there will be no prompt and meaningful post- 
deprivation hearing of any kind,” appellant says that should the 
Customs Court reverse the Secretary’s negative countervailing duty 
determination, liquidation of entries of all South African ferrochrome 
would remain suspended pending appeal (and any certiorari petitions) ; 
that during this period appellant would be exposed to the possibility 
of additional duties of an unknown amount;* and that, were Airco 
to ultimately prevail on appeal, only after the Secretary determined 
the actual amount of the countervailing duties to be imposed would 
the entries be liquidated and N. C. Trading have its first opportunity 
to protest the decision. Appellant also suggests that its protest could 
only be denied in light of the judicial precedent, so that it would not 
have any meaningful administrative review.** However, there would 
be no adverse impact on appellant unless a court of competent juris- 
diction holds that countervailing duties should be imposed. [8] Al- 
though an importer would be “relegated to the sidelines” during any 
appeal therefrom, shortly after a decision on appeal it would have 
the right to protest any countervailing duty assessed * and to file a 
summons and complaint. We are satisfied that the delays involved 
would not be excessive, so that there would be no violation of either 
the First or Fifth Amendments. Indeed, appellant’s position is not 
materially different from that of an importer involved in the usual 
classification or valuation dispute which, although dissatisfied with 
the amount of duty, may have a long wait for the appropriate customs 
officer to liquidate his entry. See United States v. Nils A. Boe, Chief 
Judge, United States Customs Court, 64 CCPA 11, C.A.D. 1171, 543 F. 
2d 151 (1976); Dart Export Corp. v. United States, supra. Appeliant’s 
contentions are more appropriately directed to the financial risk- 
taking necessarily associated with the import business. Like many 

31 Congress has the right, under the power to regulate foreign commerce, to determine the conditions under 
which the right to import may be exercised, Butificld v. Stranahan, 192 U.S. 470 (1904), and one of those con- 
ditions is that duties, even if believed to be invalidly assessed, must be paid prior to obtaining a judicial 
hearing. United States v. Sherman, 237 U.S. 146, 152 (1915). 

32 Appellant cites the recent Supreme Court opinion in Commissioner v. Shapiro, supra at 630 n.12, wherein 
the Court stated that “it is very doubtful that the need to collect the revenues is a sufficient reason to 
justify seizure causing irreparable injury without a prompt post-seizure inquiry of any kind.”’ 

3% This uncertainty, according to N. C. Trading, would injure its competitive position and be even more 


damaging to its business interests than the economic effects of any bonding requirements. 
#4 Appellant opines that— 
although the doctrine of res judicata does not preclude relitigation, the prior adverse decision will stand 
in N. C. Trading’s path as controlling legal precedent, which will be difficult, if not impossible, to over- 
come. Therefore, meaningful judicial review, as well as administrative review, will be impossible. 
35 19 CF R 174.22 provides for accelerated disposition of protests within 30 days after an appropriate request. 
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successful litigants, N. C. Trading, even if it prevails, will never be 
entirely whole since it will have endured business uncertainty, loss of 
interest, the payment of attorneys’ fees, and the expenditure of ex- 
ecutives’ and employees’ time. 

Regarding appellant’s point that it would be difficult to obtain 
meaningful judicial review, we note that, in numerous test cases 
brought by importers before the Customs Court, there are other im- 
porters of the same kind of merchandise that is the subject of the 
litigation, which importers are not parties to the particular litigation, 
although they have an interest in, and stand to be affected by, a 
decision in a particular test case. However, an “interested” nonparty 
who is displeased over the outcome of a test case is free to bring its 
own action with a view to improving the record, rearguing the law, 
and urging that the earlier decision should not be followed. See 
United States v. Stone & Downer Co., 274 U.S. 225 (1927). If and when 
N. C. Trading becomes a consignee subjected to the payment of 
countervailing duties, it will be entitled to review of every aspect of a 
protested administrative decision. We agree with the following state- 
ment of appellee Airco: 

Under N. C. Trading’s theory, none of those “interested” non- 
parties could obtain meaningful judicial review that would pass 
Constitutional muster in a later case because of the precedential 
value of the earlier adverse decision—notwithstanding the Su- 
preme Court’s recognition and approval of the “relitigation”’ 
practice in the customs tribunals. Stone & Downer, supra. 
Clearly, that N. C. Trading has no statutory right to participate 
in the subject American manufacturer’s proceeding (just as an 
interested American manufacturer has no right to participate in 
an importer’s action challenging the assessment of countervailing 
duties) is totally without Constitutional significance. 

Although appellant argues that the Government will not adequately 
represent its interests in the proceeding below, it will have an opportun- 
ity, if countervailing duties are assessed on its imports, to fully repre- 
sent its own interests in the Customs Court. 

In view of the foregoing, we hold that the Constitution does not 
require that section 516 be so contrued that a consignee of merchandise 
of the same kind as that involved in an action under section 516(d) 
has a right to appear and be heard as a party in interest; further, that 
a consignee of merchandise of the same kind as that involved in a sec- 
tion 516(d) action does not have a statutory right under section 516(f) 
to appear and be heard as a party in interest. 

The order of the Customs Court denying N. C. Trading’s motion to 
intervene is affirmed. 

36 If it is not possible to produce a new and factually different record and only legal arguments are at stake, 


appellant faces no different risk under the doctrine of stare decisis than any person who finds that a principle 
oflaw has been decided adversely to him prior to a decision on his lawsuit. 
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Bogle & Gates (David M. Salentine and Thomas J. McKey of counsel) for the 
plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Sidney N. Weiss and 
Madeline B. Cohen, trial attorneys), for the defendant. 


ORDER 
Watson, J. 

Upon reading and filing defendant’s motion for rehearing and 
reconsideration, plaintiff’s response thereto, and all other papers and 
proceedings had hereunder, it is hereby 

OrpDERED that this court’s opinion and order of July 25, 1978 
(C.R.D. 78-9) be, and hereby is, vacated; and it is further 

ORDERED, ADJUDGED, AND DecrEEp that defendant’s motion for 
rehearing and reconsideration be, and hereby is granted, and that 
the above-captioned action be, and hereby is, dismissed for lack of 
jurisdiction. 


(C.D. 4772) 


Exxon Corporation (SuccEssor TO HUMBLE 
Ow & Rerinrne Company) v. UNITED STATES 
CHEVRON O1L Company 


Naphtha—Motor fuel 


A petroleum derivative known as motor alkylate classified as 
motor fuel under item 475.25 of the Tariff Schedules of the United 
States and assessed with duty at the rate of 1.25¢ per gallon held 
properly subject to classification as naphtha under item 475.35 of 
the Tariff Schedules of the United States and as such dutiable at 
0.25¢ per gallon. 

The presumption of correctness attaching to the classification is 
rebutted by the failure of the customs laboratory to follow the 
prescribed tests set forth in the standards for classification of motor 
fuel contained in T.D. 66-23(13). Aluminum Company of America 
v. United States, 60 CCPA 148, C.A.D. 1102, 477 F. 2d 1396 (1973); 
Consolidated Cork Corp. v. United States, 54 Cust. Ct. 83, C.D. 2512 
(1965). 


Court No. 74-5-01359 
Port of New York 
[Judgment for plaintiffs.] 


(Decided October 16, 1978) 
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Donohue and Donohue (Joseph F. Donohue, Sr., Joseph F. Donohue, Jr. and 
William J. Phelan of counsel) for the plaintiffs. 

Barbara Allen Babcock, Assistant Attorney General (Sidney N. Weiss, trial 
attorney), for the defendant. 


Forp, Judge: This action involves two entries of a petroleum 
derivative known as motor alkylate, a naphtha used as a blending 
stock in the manufacture of certain motor fuel. The merchandise 
was Classified by Customs for duty purposes as motor fuel under 
item 475.25, Tariff Schedules of the United States, and assessed 
with duty at the rate of 1.25 cents per gallon. 

Plaintiffs contend, due to contamination in the discharge line at the 
Bayway, N.J., refinery, the results of Customs tests do not reflect the 
properties of the merchandise imported. The merchandise imported, 
plaintiffs allege, is naphtha and as such is subject to classification 
under item 475.35 and dutiable at 0.25¢ per gallon. 

The pertinent statutory provisions involved read as follows: 


GENERAL HEADNOTES AND RULES OF INTERPRETATION 


* * * * * * * 


10. General Interpretative Rules. For the purposes of these 
schedules— 


* * * * * * * 


(e) in the absense of special language or context which other- 
wise requires 
(i) a tariff classification controlled by use (other than actual 
use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of im- 
portation, of articles of that class or kind to which the im- 
ported articles belong, and the controlling use is the chief 
use, i.e., the use which exceeds all other uses (if any) 
combined; 
a * * * * * * 


Schedule 4, part 10 headnote: 


* * BS * % 


2. For the purposes of this part— 
* oe * * * ok * 

(b) “Motor fuel” (item 475.25) is any product derived 
primarily from petroleum, shale, or natural gas, whether or 
not containing additives, which is chiefly used as a fuel in 
internal-combustion or other engines. 
* a * *K * 


* * 
Motor fuel 1.25¢ per gal. 
* % * 

Naphthas, derived from petroleum, shale 


oil, natural gas, or combinations thereof 
(except motor fuel) 0.25¢ per gal. 
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The record consists of the testimony of ten witnesses, five called 
on behalf of plaintiffs and five by defendant. In addition, plaintiffs 
introduced 27 exhibits and defendant 13 exhibits. In effect, the record 
establishes plaintiffs ordered motor alkylate C-74. The designation 
C-74 was Exxon specifications. (Plaintiffs’ exhibit 3.) Samples were 
taken before shipment, analyzed and found to be within the specifica- 
tions except as to the 90-percent distillation point and the lead content. 
Exxon notified the shipper the merchandise was acceptable. The 
merchandise was tested on four separate occasions in Aruba. These 
tests were made prior to loading, during the loading, on board the 
tanker, and after completion of the loading. Plaintiffs’ exhibit 1 con- 
tains in column marked C-—74 the results of the tests made on the 
merchandise in tank 355 from which the merchandise was drawn. The 
column marked “ship” indicates the results of the tests of the merchan- 
dise on the ship. 

Evidence was also adduced by the testimony of George Vlandis, an 
employee of the shipping company. It was established the vessel was 
“dry” and various documents indicated a normal voyage with no 
leakage, etc. which may have caused contamination. 

Upon arrival the merchandise was discharged into three tanks. 
The line wash to clear the discharge line was discharged into shore 
tank 1117 and the cargo was discharged into shore tanks 233 and 1113. 
Approximately half was discharged into tank 233 which contained a 
“heel” of alkylate (merchandise in the tank from a previous importa- 
tion). Tank 233 contained 596,799 gallons to which was added from 
the instant importation 2,254,576 gallons. Tank 1113 contained 
3,307,994 gallons as a heel to which was added from the importation 
2,202,803 gallons. 

According to witness Peterson the test results of tank 233 (plaintiff’s 
exhibit 21), which contained the imported merchandise and the heel 
in the tank, was consistent with the results of the tests in Aruba 
(plaintiffs’ exhibit 1). 

Defendant’s tests, represented by plaintiffs’ exhibits 22 and 23 
found the API gravity at 60° F. and the 10-, 50-, and 90-percent 
distillation to be within the requirements of ASTM specifications for 
motor fuel as set forth in T.D. 66-23(13). There is evidence to the 
effect that the results found by plaintiffs in exhibit 21 theoretically 
could not have occurred with the mixture of the heel and the imported 
product. 

The standards for motor fuel contained in T.D. 66-23(13) provide 
as follows: 


T.D. 66-23(13) Motor fuel. Standards for classification of 
naphtha-type and kerosene-type materials as motor fuel.—The follow- 
ing table captioned ‘“CriricaL PROPERTIES OF MATERIALS 





CUSTOMS COURT 29 


Curerty Usep as Motor FueEts 1n INTERNAL CoMBUSTION OR 
OTHER ENGINES IN THE UNITED Sratss” is published for the 
guidance of customs officers in identifying petroleum materials 
which are chiefly used as motor fuels as defined in Schedule 4, 
Part 10, Headnote 2(b), and classifiable under the provision for 
Motor fuel, in ztem 475.25, TSUS. Classification of an imported 
petroleum product as a Motor fuel under item 475.25, TSUS, 
would be indicated if for each of the properties listed in the table 
for a given type of motor fuel, the corresponding properties of the 
imported product fall within the ranges set out in the table for 
that type of motor fuel. The standards for motor fuels contained 
herein supersede any standards previously published by the 
Bureau for petroleum materials chiefly used as motor fuels. These 
standards in the table will be reviewed periodically and revised, 
when appropriate, to reflect any change in chief use of such ma- 
terials. 


CriticAL Properties oF MatTreriAts Curerty Usrep as Moror 
Furets in INTERNAL COMBUSTION OR OTHER ENGINES IN THE 
UniTED STATES 


(For Use in Classifying Imported Naphtha-Type or Kerosene-Type Materials) 


Aviation 


Turbine fuels 


Automotive Military JP-4: Military JP- 


gasoline, all Gasoline, all Commercial 4: Commer- 
grades grades jet B cial jet 
A & Al 





Minimum to maximum range limits 


Gravity, °API, ASTM 
56. 3-67.7  64.0-76.2 49.1-56.5 36. 5-46.0 
Distillation, ASTM 
D-86: 
°F at 10% D+ L___ 103-135 138-165 180-246 352-394 
°F at 50% 185-233 174-220 232-360 392-432 
°F at 90% 301-358 213-260 331-468 424-495 
Reid Vapor Pressure, 
psi ASTM D-323___- 7. 5-13. 2 5. 8-7. 0 
Octane (Research) 
ASTM D0908 83. 1-103. 3 81-105 
Octane (Motor) ASTM 
79. 5-99. 6 81-105__ 
Freeze Point,°F, ASTM 
PPE Fs 2 ee VAIN ES AS Se C—O) =(— 76) (=—d3)— 
(—48) 
Olefins, Volume 
ASTM D-1319 0-2. 9 0. 0-4. 5 
Appearance: Clear and 
bright 





Bureau letter dated January 19, 1966. (418.114). 
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It is noted that classification as motor fuel requires ‘‘each of the 
properties listed” for such finding. The testimony of the customs 
chemist and the results set forth in plaintiffs’ exhibit 23 indicate only 
4 of the 10 properties in T.D. 66-23(13), ie., API gravity at 60° F., 
the 10-50-, and 90-percent distillation. Mr. Palm, the Government 
chemist who performed the tests, admitted that these four properties 
alone are insufficient to arrive at the conclusion said merchandise 
is aviation motor fuel. Accordingly, defendant’s laboratory tests do 
not establish the imported merchandise to be motor fuel and therefore 
any presumption of correctness which may have attached to said 
classification is rebutted. Aluminium Company of America v. United 
States, 60 CCPA 148, C.A.D. 1102, 477 F. 2d 1396 (1973) ; Consolidated 
Cork Corp. v. United States, 54 Cust. Ct. 83, C.D. 2512 (1965). In 
Consolidated Cork, supra, the court made the following observation: 


It is well settled that the methods of weighing, measuring, and 
testing merchandise used by customs officers and the results 
obtained are presumed to be correct. United States v. Gage Bros., 
1 Ct. Cust. Appls. 439, T.D. 31503 ; United States v. Lozano Son & 
Co., 6 Ct. Cust Appls. 281, T.D. 35506; Draper & Co., Inc. v. 
United States, 28 Cust. Ct. 136, C.D. 1400. However, this pre- 
sumption may be rebutted by showing that such methods or 
results are erroneous. Sears, Roebuck & Co. v. United States, 3 
Ct. Cust. Appls. 447, T.D. 33035; Gertzen & Co. v. United 
States, 12 Ct. Cust. Appls. 499, T.D. 40697; Pastene & Co., Inc. 
v. United States, 34 Cust. Ct. 52, C.D. 1677. Furthermore, the 
presumption does not have evidentiary value and may not be 
weighed against relevant and material proof offered by the 
plaintiffs. If a prima facie case is made out, the presumption is 
destroyed and the Government has the burden of going forward 
with the evidence. United States v. Edson Keith & Co., 5 Ct. 
Cust. Appls. 82, T.D. 34128; Hawley & Letzerich et al. v. United 
States, 19 CCPA 47, T.D. 44893; United States v. Magnus, 
Mabee & Reynard, Inc., 39 CCPA 1, C.A.D. 455; James Bute 
Company v. United States, 33 Cust. Ct. 130, C.D. 1644. [54 Cust. 
Ct. at 85.] 

Defendant, not having complied with its own directives, T.D. 
66-23(13) must affirmatively establish the alkylate to be motor fuel 
once plaintiffs have established a prima facie case. 

Whether or not, as contended by plaintiffs, the merchandise was 
contaminated by the failure to wash out the crossover pipe is im- 
material and only an assumption. The preponderance of credible 
evidence, four separate tests in Aruba and the tests conducted at 
Bayway, leads to the conclusion that the imported merchandise was 
not within the standards required by both ASTM and Customs for 





CUSTOMS COURT 31 


motor fuel. The record does establish the involved alkylate to be a 
blending agent used in the manufacture of motor fuel and is therefore 
not motor fuel itself. All other matters having been considered, the 
court finds plaintiffs have established the correct classification to be 
under item 475.35 TSUS, as claimed. 

Judgment will be entered accordingly. 
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CUSTOMS COURT 


Rehearing Motion Filed 


October 16, 1978 


Wild Heerbrugg Instruments, Inc. v. United States, Court No. 
72-2-00278.—InstruMENTs.—C.D. 4767. Motion by defendant. 


Decision on Petition for Rehearing before the U.S. Court of Customs and Patent 
Appeals 


October 12, 1978 


ApprEAL 77-26.— United States v. Paul M. W. Bruckmann. 

AppEAL 77-30.—Paul M. W. Bruckmann »v. United States. Parts 
or Gas Lamps: Stems AND Tops—ILLUMINATING ARTICLES 
AND Parts THEREOF, OTHER—INCANDESCENT Lamps, Parts 
or—TSUS—Summary JupGEMENT.—C.D. 4702 reversed Au- 
gust 17, 1978 (C.A.D. 1211). Petition filed by Paul M. W. 
Bruckmann on September 1, 1978 denied. 





Index 


US. Customs Service 


Treasury Decisions: 
Reclassification of anthelmintic drug 
Part 153—Antidumping, revocation of dumping finding 


Court of Customs and Patent Appeals 


Amico, Inc. v The United States: 
Classification—Music Boxes—TSUS 

In re N.C. Trading, A Division of Minemet Metals, Inc.: 
Denial of Motion to Intervene 


Customs Coutt 


Construction; Tariff Schedules of the United States; 
General Headnotes and Rules of Interpretation, rule 10(e) (i), C.D. 4772 
Item 475.25, C.D. 4772 
Item 475.385, C.D. 4772 
Schedule 4, part 10, headnote 2(b), C.D. 4772 
Definition; motor fuel, C.D. 4772 
Dismissal of action; lack of jurisdiction, C.D. 4771 
Failure to follow prescribed tests; presumption of correctness rebutted, C.D. 4772 
Lack of jurisdiction; dismissal of action, C.D. 4771 
Motion for rehearing granted, C.D. 4771 
Motor: 
Alkylate, C.D. 4772 
Fuel; naphtha, C.D. 4772 
Naphtha; motor fuel, C.D. 4772 
Order and opinion vacated, C.D. 4771 
Presumption of correctness rebutted; failure to follow prescribed tests, C.D. 4772 
Rehearing granted, C.D. 4771 
Rehearings: 
U.S. Court of Customs and Patent Appeals, denied (p. —): 

Cross-appeals 77-26 and 77-30—parts of gas lamps: stems and tops; 
illuminating articles and parts thereof, other; incandescent lamps, 
parts of; TSUS; summary judgment 

U.S. Customs Court, applied for (p. —); instruments 
Words and phrases; motor fuel, C.D. 4772 
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